Highlights from EPA Guidance on Use of American Iron and Steel
Complete document available at http://water.epa.gov/grants funding/aisrequirement.cfm

What is considered American Iron and Steel?

What is an iron or steel product?

For purposes of the CWSRF and DWSRF projects that must comply with the AIS
requirement, an iron or steel product is one of the following made primarily of iron or
steel that 1s permanently incorporated into the public water system or treatment works:
lined or unlined pipes and fittings, manhole covers and other municipal castings,
hydrants, tanks, flanges, pipe clamps and restraints, valves, structural steel, reinforced
precast concrete, and construction materials.

What is a ‘construction material’ for purposes of the AIS requirement?

Construction materials are those articles, materials, or supplies made primarily of iron
and steel, that are permanently incorporated into the project, not including mechanical
and/or electrical components, equipment and systems. Some of these products may
overlap with what is also considered “structural steel”. This includes, but is not limited
to, the following products: wire rod, bar, angles, concrete reinforcing bar, wire, wire
cloth, wire rope and cables, tubing, framing, joists, trusses, fasteners (i.e., nuts and bolts),
welding rods, decking, grating, railings, stairs, access ramps, fire escapes, ladders, wall
panels, dome structures, roofing, ductwork, surface drains, cable hanging systems,
manbhole steps, fencing and fence tubing, guardrails, doors, and stationary screens.

What is NOT considered American Iron and Steel?

What is NOT considered a °‘construction material’ for purposes of the AIS
requirement?
Mechanical and electrical components, equipment and systems are NOT considered

construction materials. Mechanical equipment is typically that which has motorized parts
and/or 1s powered by a motor. Electrical equipment is typically any machine powered by

electricity and includes components that are part of the electrical distribution system. The
following examples (including their appurtenances necessary for their intended use and
operation) are NOT considered construction materials: pumps, motors, gear reducers,
drives (including variable frequency drives (VFDs)), electric/pneumatic/manual
accessories used to operate valves (such as electric valve actuators), mixers, gates,
motorized screens (such as traveling screens), blowers/aeration equipment, compressors,
meters, sensors, controls and switches, supervisory control and data acquisition
(SCADA), membrane bioreactor systems, membrane filtration systems, filters, clarifiers
and clarifier mechanisms, rakes, grinders, disinfection systems, presses (including belt
presses), conveyors, cranes, HVAC (excluding ductwork), water heaters, heat
exchangers, generators, cabinetry and housings (such as electrical boxes/enclosures),
lighting fixtures, electrical conduit, emergency life systems, metal office furniture,
shelving, laboratory equipment, analytical instrumentation, and dewatering equipment.
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Water Infrastructure Finance Authority of Arizona
Clean Water Revolving Fund
Drinking Water Revolving Fund

Use of American Iron and Steel - De Minimis Waiver

Every water infrastructure project involves the use of thousands of miscellaneous,
generally low-cost components that are essential for, but incidental to, the construction
and are incorporated into the physical structure of the project. For many of these
incidental components, the country of manufacture and the availability of alternatives 1s
not always readily or reasonably identifiable prior to procurement in the normal course of
business; for other incidental components, the county of manufacture may be known but
the miscellaneous character in conjunction with the low cost, individually and (in total) as
typically procured in bulk, mark them as properly incidental.

Examples of incidental components could include small washers, screws, fasteners (1.e.,
nuts and bolts), miscellaneous wire, corner bead, ancillary tube, etc.

Example of items that are clearly not incidental include significant process fittings (1.e.,
tees, elbows, flanges, and brackets), distribution system fittings and valves, force main
valves, pipes for sewer collection and/or water distribution, treatment and storage tanks,
large structural support structures, etc.

EPA has established a public interest waiver for de minimis incidental components. This
action permits the use of products when they occur in de minimis incidental components
of such projects.

e Funds used for such de minimis incidental components cumulatively may
comprise no more than a total of 5% of the total cost of the materials used in and
incorporated into a project.

e The cost of an individual item may not exceed 1% of the total cost of the
materials used in and incorporated into a project.

Assistance recipients who wish to use this waiver should in consultation with their
contractors determine the items to be covered by this waiver and must retain relevant
documentation (i.e., invoices) as to those items in their project files.
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Water Infrastructure Finance Authority of Arizona
Clean Water Revolving Fund
Drinking Water Revolving Fund

Davis-Bacon Contract Conditions (Federal Prevailing Wages)

PLEASE NOTE: Federal Davis-Bacon prevailing wages apply to this project. Payment
of the wages, fringe benefits and overtime rates is required.

The “subrecipient” referred to throughout the Davis-Bacon contract conditions is the
WIFA Borrower.

“"WIFA” 18 the Water Infrastructure Finance Authority of Arizona, State Capitalization
Grant recipient, recipient, or the Authority.
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Wage Rate Requirements
(Also referred to as Attachment 6)

Preamble

With respect to the Clean Water and Drinking Water State Revolving Funds, EPA provides
capitalization grants to each State which in turn provides subgrants or loans to eligible
entities within the State. Although EPA and the State remain responsible for ensuring
subrecipients’ compliance with the wage rate requirements set forth herein, those
subrecipients shall have the primary responsibility to maintain payroll records as described in
Section 3(3)(ii)(A) below and for compliance as described in Section 5.

Requirements for Subrecipients That Are Governmental Entities:

The following terms and conditions specify how recipients will assist EPA in meeting its
Davis-Bacon (DB) responsibilities with respect to State recipients and subrecipients that are
governmental entities. If a subrecipient has questions regarding when DB applies, obtaining
the correct DB wage determinations, DB provisions, or compliance monitoring, it may
contact the State recipient. If a State recipient needs guidance, the recipient will contact EPA.
The recipient or subrecipient may also obtain additional guidance from DOL’s web site
at https://www.dol.gov/agencies/whd/government-contracts/construction.

1. Applicability of the Davis-Bacon prevailing wage requirements.

Davis-Bacon prevailing wage requirements apply to the construction, alteration, and repair of
treatment works carried out in whole or in part with assistance made available by a Clean
Water Revolving Fund and to any construction project carried out in whole or in part by
assistance made available by a Drinking Water Revolving Fund. If a subrecipient encounters
a unique situation at a site that presents uncertainties regarding DB applicability, the
subrecipient must discuss the situation with the State recipient before authorizing work on
that site.

2. Obtaining Wage Determinations.

(a) Subrecipients shall obtain the wage determination for the locality in which a covered

activity subject to DB will take place prior to issuing requests for bids, proposals, quotes or
other methods for soliciting contracts (solicitation) for activities subject to DB. These wage

determinations shall be incorporated into solicitations and any subsequent contracts. Prime
contracts must contain a provision requiring that subcontractors follow the wage
determination incorporated into the prime contract.

(1) While the solicitation remains open, the subrecipient shall monitor
https://beta.sam.gov/ weekly to ensure that the wage determination contained
in the solicitation remains current. The subrecipient shall amend the solicitation
if DOL issues a modification more than 10 days prior to the closing date
(1.e. bid opening) for the solicitation. If DOL modifies or supersedes the
applicable wage determination 10 days or less prior to the closing date, the
subrecipient may request a finding from the State recipient that there is not a
reasonable time to notify interested contractors of the modification of the wage
determination. The State recipient will provide a report of its findings to the
subrecipient.

(11) If the subrecipient does not award the contract within 90 days of the closure of
the solicitation, any modifications or supersedes DOL makes to the wage
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determination contained in the solicitation shall be effective unless the State
recipient, at the request of the subrecipient, obtains an extension of the 90 day
period from DOL pursuant to 29 CFR 1.6(c)(3)(iv). The subrecipient
shall monitor https://beta.sam.gov/ on a weekly basis if it does not award the
contract within 90 days of closure of the solicitation to ensure that wage
determinations contained in the solicitation remain current.

(b) If the subrecipient carries out activity subject to DB by issuing a task order, work
assignment or similar instrument to an existing contractor (ordering instrument) rather than
by publishing a solicitation, the subrecipient shall insert the appropriate DOL wage
determination from https://beta.sam.gov/ into the ordering instrument. Typically, the
appropriate wage determination would be the one in effect on the date the task order, work
assignment or similar instrument is awarded.

(c) Subrecipients shall review all subcontracts subject to DB entered into by prime
contractors to verify that the prime contractor has required its subcontractors to include the
applicable wage determinations.

(d) As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable to
a subrecipient’s contract after the award of a contract or the issuance of an ordering
instrument if DOL determines that the subrecipient has failed to incorporate a wage
determination or has used a wage determination that clearly does not apply to the contract or
ordering instrument. If this occurs, the subrecipient shall either terminate the contract or
ordering instrument and issue a revised solicitation or ordering instrument or incorporate
DOL’s wage determination retroactive to the beginning of the contract or ordering instrument
by change order. The subrecipient’s contractor must be compensated for any increases in
wages resulting from the use of DOL’s revised wage determination.

3. Contract and Subcontract provisions.

The recipient shall insure that the subrecipient(s) shall insert in full in any contract in excess
of $2,000 which is entered into for the actual construction, alteration and/or repair, including
painting and decorating, of a treatment work under the CWSRF or a construction project

under the DWSRF financed in whole or in part from Federal funds or in accordance with
guarantees of a Federal agency or tinanced from funds obtained by pledge of any contract of

a Federal agency to make a loan, grant or annual contribution (except where a different
meaning 18 expressly indicated), and which is subject to the labor standards provisions of any
of the acts listed in 29 CFR § 5.1, the following clauses:

(1) Minimum wages.

(1) All laborers and mechanics employed or working upon the site of the work will be paid
unconditionally and not less often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are permitted by regulations issued
by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages
and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed
at rates not less than those contained in the wage determination of the Secretary of Labor
which 1s attached hereto and made a part hereof, regardless of any contractual relationship
which may be alleged to exist between the contractor and such laborers and mechanics.
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Contributions made or costs reasonably anticipated for bona fide fringe benefits under section
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid
to such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this
section; also, regular contributions made or costs incurred for more than a weekly period (but
not less often than quarterly) under plans, funds, or programs which cover the particular
weekly period, are deemed to be constructively made or incurred during such weekly period.
Such laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on
the wage determination for the classification of work actually performed, without regard to
skill, except as provided in 29 CFR § 5.5(a)(4). Laborers or mechanics performing work in
more than one classification may be compensated at the rate specified for each classification
for the time actually worked therein: provided that the employer's payroll records accurately
set forth the time spent in each classification in which work is performed. The wage
determination (including any additional classification and wage rates conformed under
paragraph (a)(1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall be posted at
all times by the contractor and its subcontractors at the site of the work in a prominent and
accessible place where it can be easily seen by the workers.

Subrecipients may obtain wage determinations from the U.S. Department of Labor’s
web site, https://beta.sam.gov/.

(11)(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or
mechanics, including helpers, which is not listed in the wage determination and which is to
be employed under the contract shall be classified in conformance with the wage
determination. The State award official shall approve a request for an additional classification
and wage rate and fringe benefits therefore only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the subrecipient(s) agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), documentation
of the action taken and the request, including the local wage determination shall be sent by
the subrecipient(s) to the State award official. The State award official will transmit the
request, to the Administrator of the Wage and Hour Division, Employment Standards
Administration, U.S. Department of Labor, Washington, DC 20210 and to the EPA DB
Regional Coordinator concurrently. The Administrator, or an authorized representative, will
approve, modify, or disapprove every additional classification request within 30 days of
receipt and so advise the State award official or will notify the State award official within the
30-day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification
or their representatives, and the subrecipient(s) do not agree on the proposed classification
and wage rate (including the amount designated for fringe benefits, where appropriate), the
award otficial shall refer the request and the local wage determination, including the views of
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all interested parties and the recommendation of the State award official, to the Administrator
for determination. The request shall be sent to the EPA DB Regional Coordinator
concurrently. The Administrator, or an authorized representative, will issue a determination
within 30 days of receipt of the request and so advise the contracting officer or will notify the
contracting officer within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(11)(B) or (C) of this section, shall be paid to all workers performing work in
the classification under this contract from the first day on which work is performed in the
classification.

(111) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage determination or shall pay another bona fide
fringe benefit or an hourly cash equivalent thereof.

(1v) If the contractor does not make payments to a trustee or other third person, the contractor
may consider as part of the wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits under a plan or program,
provided that the Secretary of Labor has found, upon the written request of the contractor,
that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor
may require the contractor to set aside in a separate account assets for the meeting of
obligations under the plan or program.

(2) Withholding. The subrecipient(s), shall upon written request of the EPA Award Official
or an authorized representative of the Department of Labor, withhold or cause to be withheld
from the contractor under this contract or any other Federal contract with the same prime
contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime contractor, so much of the accrued payments
or advances as may be considered necessary to pay laborers and mechanics, including
apprentices, trainees, and helpers, employed by the contractor or any subcontractor the full
amount of wages required by the contract. In the event of failure to pay any laborer or
mechanic, including any apprentice, trainee, or helper, employed or working on the site of the

work, all or part of the wages required by the contract, the recipient may, after written notice
to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause

the suspension of any further payment, advance, or guarantee of funds until such violations
have ceased.

(3) Payrolls and basic records.

(1) Payrolls and basic records relating thereto shall be maintained by the contractor during the
course of the work and preserved for a period of three years thereafter for all laborers and
mechanics working at the site of the work. Such records shall contain the name, address, and
social security number of each such worker, his or her correct classification, hourly rates of
wages pald (including rates of contributions or costs anticipated for bona fide fringe benefits
or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon
Act), daily and weekly number of hours worked, deductions made and actual wages paid.
Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any
laborer or mechanic include the amount of any costs reasonably anticipated in providing
benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the

WIFA Contract Package — February 2021 Page 11 of 23
Governmental




